
CONTRACT OF PURCHASE AND SALE

A completed, signed Contract of Purchase and Sale must be submitted with all offers, including initial and upset bid offers.  The City has provided a template contract form below.  Dates and schedules may be changed to the reflect bidders’ preferences.  Additional terms may not be applicable to all properties and are subject to negotiation.   

The following items are required to constitute a complete offer: 

□ Offer Form (page 5 of Purchasing Real Property Owned by the City of Charlotte Using 
    the Upset Bid Process)
□ Contract of Purchase and Sale (template below)
□ Certified check in the amount of the deposit 
STATE OF NORTH CAROLINA
CONTRACT OF PURCHASE AND SALE
COUNTY OF MECKLENBURG


	THIS CONTRACT OF PURCHASE AND SALE (the “Contract”) is made and entered into this _____ day of ________, ________, said date being the latter date by which this Contract has been signed by both Purchaser and Seller, (the “Effective Date”) by and between City of Charlotte, a North Carolina municipal corporation (“Seller”) and _________________________, a __________________________________ (“Purchaser”).

W I T N E S S E T H:

	Now, therefore, the Seller and the Purchaser agree that the terms and conditions of this sale and purchase are as follows:

1. PURCHASE PRICE  

The purchase price (“Purchase Price”) for the Subject Property shall be ______________________________________________ no/100 Dollars ($_____________.00).  The Purchase Price shall be payable as follows:

a.	Pursuant to the terms of this Contract and subject to the upset bid process, Purchaser shall deliver a good faith deposit of at least five percent (5%) of the Purchase Price, in the amount of ___________________________ and no/100 Dollars ($_____________.00) (hereinafter referred to as the “Earnest Money”), in the form of cash, cashier’s check, certified check, or wire transfer of funds at the time of offer.  All amounts paid by Purchaser as earnest money for this Contract and all interest, if any, earned thereon (collectively, the “Earnest Money”) shall be applied to the Purchase Price upon closing, refunded due to the provisions of the paragraphs 3 and 4, or either refunded or applied upon default as specified in the “Liquidated Damages; Remedies” paragraph of this Contract.

b.	The balance of the Purchase Price shall be payable by cash, cashier’s check, certified check, or wire transfer of funds at closing.

2. SUBJECT PROPERTY  

Purchaser hereby offers to purchase and Seller hereby agrees to sell and convey all of that plot, piece or parcel of land described as follows, 

	Real Property: ___________________________________________________________  
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________

	As used herein, the term “Subject Property” shall be deemed to include the following:
a) The real estate, together with all improvements thereon, and all easements, tenements, hereditaments, privileges, air rights, minerals, and appurtenances in any way belonging thereto.

	b)	All licenses, permits and franchises issued by any federal, state or municipal authority relating to the use, maintenance or operation of the real estate running to or in favor of Purchaser.

3.	TESTS AND OTHER DUE DILIGENCE INVESTIGATIONS

For a period of __________ days beginning on the Effective  Date hereof (the “Due Diligence Period”), Purchaser and its agents and representatives shall have the right to go onto the Subject Property for the purpose of preparing and conducting surveys, tests, investigations and other assessments relating to the Subject Property, including without limitation, soil tests and environmental investigations.  In addition, Purchaser and/or Purchaser’s attorney may examine the title to the Subject Property to be received by Purchaser.  If Purchaser determines, in its sole discretion, for any reason or no reason, to terminate this Contract, then this Contract may be terminated by written notice to the Seller, on or before the final day of the Due Diligence Period, at which time Purchaser will be entitled to a refund of the Earnest Money. Unless this Contract is timely terminated by Purchaser as provided in this section, a portion of the Earnest Money in the amount of ___________________ Dollars ($________________.00) shall become nonrefundable to Purchaser (except in the event of a termination of this Contract due to a default by Seller), but shall continue to be applicable to the Purchase Price at Closing.
Purchaser hereby indemnifies Seller against and holds Seller harmless from any loss, damages, costs, claims and expenses, including court costs and reasonable attorney’s fees, arising out of or resulting from Purchaser’s or Purchaser's agents’, employees’ or contractors’ entry onto the Subject Property, but specifically excluding pre-existing conditions discovered by Purchaser.  Purchaser shall repair all damage to the Subject Property caused by Purchaser and restore the same to the condition existing prior to Purchaser’s entry onto the Subject Property.  Purchaser’s indemnity and covenants set forth herein shall survive the Closing (as hereinafter defined).  

4.	CLOSING

The closing of this transaction (the “Closing”) shall occur on a date and at a time mutually agreeable to the parties, but if no date is agreed upon, then said date shall be the date that is _______________ (___) days after the expiration of the Due Diligence Period (the “Closing Date”), at the offices of Purchaser’s counsel or the Escrow Agent, in Charlotte, NC, or at such other place agreed upon by the parties.

5.	CLOSING DOCUMENTS; INTENDED USE; PRORATIONS

At Closing, Seller shall execute and deliver to Purchaser (i) a good and sufficient special warranty deed, conveying good and marketable fee simple title to the Subject Property free and clear of all liens and encumbrances except ad valorem real property taxes for the calendar year of sale, if any (for which Purchaser shall be solely responsible, as provided by NC general statute), general utility easements which do not materially limit the Property for the Intended Use and such other matters as are expressly approved by Purchaser in writing (collectively referred to herein as the “Permitted Exceptions”); (ii) an owner’s affidavit in form reasonably acceptable to Purchaser and Purchaser’s title insurer affirming that no labor has been performed on the Subject Property within one hundred twenty (120) days prior to the Closing Date (or if work has been performed certifying as to payment in full and/or waiving lien rights as to the Subject Property) and that there are no outstanding liens or rights to claim liens against the Subject Property and otherwise sufficient for such title insurer to issue an owner’s policy of title insurance to Purchaser in the amount of the Purchase Price, subject only to the Permitted Exceptions; and (iii) a FIRPTA affidavit in the form complying with the Internal Revenue Code of 1986, as amended, so that withholding from the Purchase Price will not be required.

6.	CLOSING EXPENSES

At Closing, each party shall be responsible for the following closing expenses:

a.	Seller shall be responsible for the cost of preparation of its deed and the cost of revenue stamps, if any, attached to the deed.

b.	Purchaser shall be responsible for the cost of recording the deed, its policy of title insurance and the preparation of the Survey.

c.	Each party will be responsible for all of its other closing costs, including its respective attorneys’ fees.

7.	ESCROW OF FUNDS

Purchaser may select and appoint an Escrow Agent to receive, hold and disburse the Earnest Money or balance of the Purchase Price in accordance with an Escrow Agreement to be executed by Seller, Purchaser and Escrow Agent.

	8.	LABOR AND MATERIAL 

	Seller shall furnish at closing an affidavit and indemnification agreement in form satisfactory to Purchaser showing that all labor and materials, if any, furnished to the “Subject Property” within one hundred and twenty (120) days prior to the date of closing have been paid for and agreeing to indemnify Purchaser against all loss from any cause or claim arising there from.

9.	BROKERAGE COMMISSIONS

Purchaser and Seller each warrant to the other that no individual or representative of any brokerage firm has acted on its behalf pursuant to the Contract or in connection with the sale and purchase of the Subject Property. Each party hereto shall indemnify and hold harmless the other from and against any loss or liability by reason of the breach by the indemnifying party of the foregoing warranty and representation.  

10.	TIME OF THE ESSENCE

Time is of the essence as to this Contract as well as the Contingency and Due Diligence deadlines.  In the event that any of the conditions or provisions hereof are not met or complied with within the time limits provided for herein, either party may give notice to the other party demanding that this Contract be performed within thirty (30) days from the date of said notice.  In the event said demand is not complied with, the demanding party may, at its option, declare this contract null and void and of no further force and effect and avail itself of the remedies at law or in equity permitted said party in the paragraph entitled, “LIQUIDATED DAMAGES; REMEDIES.”

11.	LIQUIDATED DAMAGES; REMEDIES

[bookmark: _GoBack]Subject to the notice and cure provision set forth in Section 10 next above, in the event of a default by Purchaser under the terms hereof, Seller shall be entitled to terminate this Contract by giving written notice thereof to Purchaser, whereupon Seller shall receive the Earnest Money, as liquidated damages arising from and not as a penalty for Purchaser’s default.  Seller and Purchaser acknowledge that because of the difficulty, uncertainty and inconvenience of ascertaining actual damages, the retention of such earnest money as liquidated damages does not constitute a penalty but represents fair, adequate and reasonable compensation to Seller for Purchaser’s breach, and shall be Seller’s sole remedy, and no other damages, rights or remedies shall in any case be collectible, enforceable or available to Seller, including specifically, any right to specific performance.  In the event of a default by Seller under the terms hereof, Purchaser shall be entitled to a refund of the Earnest Money, and in addition to such refund shall be entitled to pursue against Seller, either an action for specific performance or any other remedies available to it at law or equity.
	
12.	SELLER’S REPRESENTATION AND WARRANTIES

Seller represents and warrants that, as of now and continuing until Closing:

a.	Contract Restrictions; Encumbrances; Contingent Estates.  There are not any leases, tenancies, licenses, concessions, franchises, options or rights of occupancy in respect of the Subject Property, or any part thereof. 

	b.	Authorization; Accuracy.  To the best of Seller’s knowledge, all due diligence items in Seller’s possession are and shall be true, correct and complete copies in all material respects, of what they purport to be, otherwise unamended and unmodified, and shall be delivered by Seller to Buyer within ten (10) days of this Contract.

c.	Third Party Obligations; Restrictions.  Neither the entry into, nor the performance of or compliance with, this Contract (a) has resulted, or will result in any violation, or is or will be in conflict with any mortgage, or will result in the creation of any lien, encumbrance or other charge upon the Subject Property, or (b) constitutes or will constitute a default under any corporate charter, certificate of incorporation, by-law, partnership agreement, mortgage indenture, lien agreement, contract, permit, judgment, decree, order, statute, rule or regulation applicable to Seller or to the Subject Property.  Seller has no knowledge of any violation of any restriction, condition or agreement contained in any instrument affecting the Subject Property or that Purchaser's proposed use would create such a violation.

d.	Eminent Domain.  There is no condemnation proceeding with regard to all or part of the Subject Property and to the knowledge of Seller there is no such proceeding contemplated by any governmental authority.

e.	Material & Labor Liens.  No work has been performed by Seller or is in progress at and no materials have been furnished to the Subject Property or any portion thereof that, though not presently the subject of, might give rise to mechanic’s, materialman’s or other liens against the Subject Property or any portion thereof.

f.	Encumbrances.  Seller has no knowledge of any unpaid assessments (including special assessments) levied or assessed against the Subject Property, including unpaid installments for any such assessments, any restrictions, any future interests real property estates in the title including reversions, terminations or conditions limiting alienability or use and the sole encumbrances or mortgage liens on the Subject Property are set forth hereinafter (blank if none):

	___________________________________________________________

g.	Notices.  Seller has received no notice of and has no knowledge of any violations of any laws, ordinances, orders, regulations or requirements including, but not limited to: building, zoning, environmental safety and health ordinances, statutes, regulations and requirements issued by any governmental agency having jurisdiction over the Subject Property or Seller.

h.	Pending Action.  There is no action, proceeding or investigation pending or (to the best of Seller’s knowledge) threatened against or involving Seller or the Subject Property that might so affect the Subject Property or such person so acquiring title or occupancy.  To the best of Seller's knowledge, there are no pending condemnation, zoning, environmental or other land use regulation proceedings that would detrimentally affect the use, occupancy and operation of the Subject Property or the value of the Subject Property.

i.	Environment.  To the best of Seller's knowledge, the Subject Property, including without limitation any subsurface soils and ground water, are free of contamination from any substance or material presently known to be toxic or hazardous, whether presently stored or otherwise located thereon or therein, including without limitation any radioactive substance, methane, volatile hydrocarbons, industrial solvents, or any other material or substance which based on present knowledge could presently or at any time in the future cause a detriment to or impair the beneficial use of the Subject Property, or any portion thereof by Purchaser, or constitute or cause a health, safety or other environmental hazard to occupants or users of the Subject Property or any portion thereof, including without limitation any contractors, subcontractors or workmen performing remodeling, renovation, redevelopment or other alteration work on or to the Subject Property, and no construction material used in any improvements located on the Subject Property contains or is comprised of asbestos or any other substance or material presently known to be toxic or hazardous.  Without limiting the generality of the foregoing, the Subject Property (including without limitation all subsurface soils and ground water), and each portion thereof, are not subject to the assertion of any claim, liability, or obligation under or in respect of the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”), as amended by the Superfund Amendments and Reauthorization Act of 1986 (“SARA”) (both CERCLA and SARA hereinafter collectively called “Superfund”), the Resource Conservation and Recovery Act of 1976, as amended, or any other now existing federal, state or local law or laws or under any common law or statutory tort, nuisance or absolute liability theories, or for or in respect of any impairment or diminution of, or other interference with, any environmental right, duty or obligation protected by law, or for or in respect of any damage to persons or property (including damage, alleged damage, injury, or alleged injury to fish, wildlife, biota, air, water, groundwater, drinking water supplies or other natural resources) (collectively “Environmental Claims”), relating to or arising, in whole or in part, out of any of the following:  (i) Seller’s use or operation of the Subject Property; (ii) the use or operation of the Subject Property by any predecessor of Seller, direct or remote, as owner, lessee, licensee or other occupant of the Subject Property, or any part thereof; (iii) any act or omission by any  employee or agent of the Seller or Seller's predecessors, direct or remote, as owner, lessee, licensee or other occupant of the Subject Property, or any part thereof; (iv) any act or omission by any third party (the foregoing hereinafter individually called a "Responsible Party" and collectively called "Responsible Parties") whether such Environmental Claim is absolute or contingent, matured or unmatured, known or unknown, (a) based on or arising from, in whole or in part, any solid, liquid, gaseous or thermal substance, contaminant, waste, irritant, or pollutant discharged into the Environment, or the discharge, treatment, storage or disposal of which was conducted, arranged for by contract, agreement or otherwise by any Responsible Party, or (b) based on or arising from, in whole or in part, the ownership, occupancy, use or control or operation by any Responsible Party of any of the Subject Property at or from which any substance, contaminant, waste, irritant, or pollutant was manufactured, created, stored, treated, released (either intentionally or unintentionally) or discharged into the Environment prior to the Closing Date.  The term “Environment” as used herein means any surface water, groundwater, drinking water supply, land surface or subsurface strata, or the ambient air; the tern "Costs" as used herein includes, without limitation, attorneys' fees, costs and expenses, cost of any and all preliminary or secondary remedial feasibility studies, investigation, clean-up, preventative, restorative or mitigating measure (such as the providing of alternative water supplies and post cleanup monitoring) whether conducted at the Subject Property or at any other location; the term “Discharge” as used herein means any spilling, leaking, pumping, pouring, emitting, emptying, releasing, injecting, escaping, leaching, dumping, depositing, or disposing into the Environment.

j.	Citizenship.  Seller is not a "foreign person" as defined by the Internal Revenue Code ("IRC") Section 1445. Seller's Federal Taxpayer I.D. Number is as follows: ________________________ 

k.	Access.  No cloud, fact or condition exists which would result in the termination or impairment of access to the Subject Property or the discontinuance of access as currently apparent or the discontinuation of necessary utilities or services of any type.  The Subject Property has full and free access to and from public highways, streets and roads and Seller has no knowledge of any pending or threatened governmental proceeding, any cloud or any other fact or condition which would limit or result in the termination of such access. 

l.	Service Contracts.  There is no management, maintenance, service or other contracts with respect to the Subject Property. 

m. 	Operation through Closing.  Seller shall not make or enter into any lease or other agreement for the use, occupancy or possession of all or any part of the Subject Property without the prior written approval of Purchaser. 

13.	PURCHASER’S REPRESENTATIONS AND WARRANTIES

Purchaser represents and warrants that:  

a.	Purchaser has the requisite power and authority to enter into and perform the terms of this Contract; the execution and delivery of this Contract and the consummation of the transactions contemplated hereby have been duly authorized by all necessary parties and no other proceedings on Purchaser's part are necessary in order to permit Purchaser to consummate the transaction contemplated hereby.

b.	No approval, consent, order or authorization of or designation, registration or declaration with, any governmental authority is required in connection with the valid execution and delivery of and compliance with this Contract by Purchaser.

c.	This Contract and all documents executed by Purchaser that are to be delivered to Seller at the Closing are, or at the time of Closing will be, duly authorized, executed and delivered by Purchaser. This Contract and such documents are, or at the Closing will be, legal, valid, and binding obligations of Purchaser, and do not, and, at the time of Closing will not, violate any provisions of any agreement of judicial order to which Purchaser is a party or to which it is subject. 

d.	There are no proceedings pending or, to Purchaser's knowledge, threatened against it in any court or before any governmental authority or any tribunal which, if adversely determined, would have a material adverse effect on its ability to purchase the Subject Property or to carry out its obligations under this Contract. 

	14.	MISCELLANEOUS

a. Merger and Modification.  This instrument constitutes the entire agreement between the parties and supersedes any and all prior agreements, arrangements and understandings, whether oral or written, between the parties.  All negotiations, correspondence and memorandums passed between the parties hereto are merged herein and this agreement cancels and supersedes all prior agreements between the parties with reference thereto.  No modification of this instrument shall be binding unless in writing, attached hereto, and signed by the party against whom or which it is sought to be enforced.

b. Waiver.  No waiver of any right or remedy shall be effective unless in writing and nevertheless shall not operate as a waiver of any other right or remedy or of the same right or remedy on a future occasion.

c. Caption and Words.  The captions and headings contained herein are solely for convenience and reference and do not constitute a part of this instrument.  All words and phrases in this instrument shall be construed to include the singular and plural number, and the masculine, feminine or neuter gender, as the context requires.

d. Binding Effect.  This instrument shall be binding upon and shall insure to the benefit of the parties and their heirs, successors and permitted assigns.

e. North Carolina Law.  This instrument shall be construed in accordance with the laws of North Carolina without giving effect to its conflict of laws principles.

f. Two Originals.  This instrument may be executed in two (2) or more counterparts as the parties may desire, and each counterpart shall constitute an original.

g. Follow Through.  Each party will execute and deliver all additional documents and do all such other acts as may be reasonably necessary to carry out the provisions and intent of this instrument.

h. Severability.  If any one or more of the terms, provisions, covenants or restrictions of this agreement shall be determined by a Court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Contract shall remain in full force and effect and shall in no way be affected, impaired or invalidated.  If, moreover, any one or more of the provisions contained in this Contract shall for any reason be determined by a Court of competent jurisdiction to be excessively broad as to duration, geographical scope, activity or subject, it shall be construed, by limiting or reducing it, so as to be enforceable to the extent compatible with the then applicable law.

i. Notices.  All notices and communications hereunder shall be in writing and shall be deemed to have been duly given if delivered in person or by an overnight service, such as Federal Express, or deposited in the United States mail by registered or certified mail, postage prepaid, properly addressed as follows:

If Seller to:		Tony Korolos, Manager, Real Estate Division
			City of Charlotte
			600 E. 4th St., 14th Floor
			Charlotte, NC  28202

	With a copy to:	Catherine L. Cooper, Sr. Asst. City Attorney
				City of Charlotte 
				600 E. 4th St., 7th Floor
				Charlotte, NC  28202

		If Purchaser to:	___________________________
					___________________________
					___________________________
					___________________________

		With a copy to:	___________________________
					___________________________
					___________________________
					___________________________


Notices shall be deemed to be given upon personal delivery or when delivered if deposited with the United States mail service, or the same business day if deposited with an overnight delivery service.

j. No Construction Against Preparer.  No provision of this Agreement shall be construed against or interpreted to the disadvantage of any party by any court or other governmental or judicial authority by reason of such party's having or being deemed to have prepared or imposed such provision. 

k. Risk of Loss.  Between the date of this Contract and the Closing, the risks and obligations of ownership and loss of the Subject property and the correlative rights against insurance carriers and third parties shall belong to Seller.  In the event of the destruction or substantial damage to the Subject Property prior to Closing, so long as the same is not caused by Purchaser or Purchaser's agent, Purchaser shall have the right, at Purchaser's option, to terminate this Contract by giving written notice thereof to Seller prior to Closing, in which event all rights and obligations of Seller and Buyer under this Contract shall expire, and this Contact shall become null and void.  If Purchaser does not so terminate this Contract, the Purchase Price shall be reduced by the total of any insurance proceeds received by Seller prior to Closing by reason of such damage or destruction and by the amount of any deductible applicable to the policy of insurance, and, at Closing, Seller shall assign to Buyer all insurance proceeds to be paid or to become payable after Closing by reason of such damage or destruction.
l. Assignment. Purchaser shall have the right to assign this Contract to an affiliated or related party (a “Related Party”), as defined below, with notice to but without the prior written consent of Seller, and the right to assign this contract to any other party with the prior written consent of Seller, such consent not to be unreasonably withheld.  A “Related Party” means an entity owned or controlled by or under common control with Purchaser.  Notwithstanding any such assignment, unless consented to by Seller, Purchaser shall remain liable for the performance of Purchaser’s obligations hereunder.
m. Covenant of Seller.  Seller agrees not to take any action (or fail to take any action) which would cause any of Seller’s representations or warranties to be untrue in any material respect.
	
	15.	OFFER

	This instrument shall be regarded as an offer by Purchaser to Seller and is open for acceptance by Seller until such time as it is revoked by Purchaser.  If this Agreement is accepted by Seller after completion of the upset bid process, Seller shall execute an original copy of same, with the execution date being entered on page one of this instrument as the “Effective Date”, and deliver it to Purchaser, and by its execution and delivery of same to Purchaser, Seller shall acknowledge (i) its acceptance of such offer and (ii) its receipt of all approvals and consents (including approvals required of the Charlotte City Council) required for this Agreement to be a binding obligation of Seller.


***Signatures appear on following page***



















IN WITNESS WHEREOF, the parties hereto have executed this Contract under seal as of the day and year first above written.


	PURCHASER:




By:______________________________________  

	Name: 	
	Title: 	



	SELLER:

	City of Charlotte,
	a North Carolina municipal corporation
					
						
	By: 	
	
	Name:___________________________________
	Title: 	 City Manager
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EXHIBIT A

Property description

